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[T1] Lane Congruction Corporation appeals from a judgnent entered in the
Supeior Court (Knox County, Whedler, J.) affirming a decision of the Town of
Washington Board of Appeds tha affirmed the Town Panning Boad's
reconddered decision to deny Lane a permit for a rock crushe at its quary
opaation. The Planning Board reached this reconsdered decision after the
Supeior Court (Marden, J.) affirmed a decision of the Town Board of Appedls tha

vacated the Planning Board's initial approva of the rock crushe as pat of the
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process of quarying. Lane also appeals the Planning Board’s decision to deny its
application for a pemit to opeate bituminousasphdt and conaete bach plants at
the quary, as well as the Planning Board’s imposgtion of over $20000 in fees.
The Land Assodation of Washington, a citizens group, and ten individud
neghboss' (collectively referred to as LAW) cross-appedl, contending tha the
Planning Board violated LAW'’s due process rights through biased and arbitrary

actions tha the court erred in denying LAW’s motion to remand, and tha the

coutt erred in notvacating Lan€ s permit for the entire quary project.

[112] After review of therecord, we condudetha the Planning Board:

[13] We therefore vacate the judgment and remand for entry of a judgment

tha (1) affirms the Planning Board’s initial approval of a permit for the rock

Permissibly determined tha rock crushing is an integral aspect of
mineral extraction and, therefore, the Board properly approved the
initial permit for arock crusher.

Permissibly determined tha bituminous hot mix and conaete
baich plants are not permitted in the Town’s Farm and Forest
District and, therefore, propaly denied a permit for the plants as
accessory uses.

Impermissibly imposed upon Lane unheduled fees beyond the
$50 permit fee.

With respect to the cross-appeal, did not violate LAW’s due
process rights or act in an arbitrary and capriciousmanne.

1 The named individual appellarts are: Robert Marks, Paua Green Lowell Freiman Joan Freiman,

Zola Coogan, Sardra Bourrie, Guy Bourrie, Steve Ocean, Kathy Ocean and Ann N. Farley.
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crusher; (2) denies the permit for the bituminoushot mix and conaete batch plants;

and (3) vacates the Board’s impostion of fees beyondthe $50 permit fee.

I. BACKGROUND

A. ThePlanning Board’s Initial Hearingsand Decision

[T4] In March 2001, Lane applied to the Planning Board for a conditiond
use pamit to condruct and opeaate in the Town’s Farm and Forest District a hard
rock quary as the primary use, with a rock crusher and bituminoushot mix and
conaete bach plants as accessory uses. The Planning Board subsquently hdd
numerous public hearingsto consder whether the quary, rock crusher, and plants
were allowed unde the Town of Washington's Land Use Ordinance. LAW, a
citizens group of abutters and neighbasto Lan€ s parcel, oppo®d the application.
After determining that rock crushing goes “hand in hand” with mineral extraction,
the Planning Board approved the application for the quary and the rock crusher
pursuant to the Land Use Ordinance, and a permit was issued in Augug 2002.
The Planning Board voted to deny Lan€ s application with respect to the plants,
however, finding that they were not accessory uses and were also manufacturing in
nature and therefore prohibited in the Farm and Forest District where the opeaation

was to belocated.

2 We previously determined in Lane Constr. Corp. v. Town of Washington, 2007 ME 31, { 12, 916
A.2d 973, 976, thatthe Town’s Mining Ordinanceis not applicade to Lane’s mineral extraction permi.
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B. Thelnitial Decision of the Board of Appeals

[15] Both Lane and LAW filed appedls to the Town Board of Appedls. In
May 2003, the Board of Appeals uphdd the Planning Board's decisions to: (1)
grant Lan€ s application to opeate the quary; (2) disalow the plants, finding that
they are not listed as allowable uses in the Farm and Forest District and were not
accessory uses to the quary; and (3) assess fees to Lane in the amourt of
approximately $20,000, finding tha although the Town had no established fee
schedule, the Planning Board could impos fees on the applicant during the review
process. The Board of Appedls reversed the Planning Board’s permit for the rock
crusher, finding that it was not pemitted as pat of the conditiond use of mineral
extraction.
C. TheSupeior Court’s Initial Decision

[16] LAW subsquently filed a complaint pursuant to Rule 80B of the
Maine Rules of Civil Procedure agang Lane and the Town in the Supeior Court
appealing the Town’s approvd of the quarry and raising claims of due process
violations by the Planning Board dueto the charman’s alleged bias and arbitrary
actions Lanealso filed a Rule 80B appedl chdlenging: (1) the denial of the rock
crusher; (2) thedenia of the plants; and (3) theimpostion of fees.

[T7] The Supeior Court conlidated the two cases, directly reviewed the

Planning Board’s findings and issued a decision in March 2005partialy affirming
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the Planning Board's actions The court uphdd the Planning Board's decision to
deny the plants and to impose $20497.70 in fees. The court found tha because
Lane had withdrawn the plant applications, it did not need to consder the issue,
but it also determined tha the Planning Board had propely condudd tha the
requested plants were not “accessory uses’ pursuant to the Land Use Ordinance.
The court rgjected LAW’s complaint, finding no evidence of unconditutiond bias
or arbitrary and capriciousaction.

[18] The court, however, vacated the Planning Board’s determination that
rock crushing goes “hand in hand” with mineral extraction, rather than qudifying
as a sepaate, accessory us. The court reached this condudon after determining
tha, as a matter of law, “minea extraction” does not indude the opeation of a
rock crusher. The court nevertheess remandeal the issue to the Planning Board,
noting tha “the Board may still propaly permit this activity within the [Farm and
Forest District] if it meets the [Land Use Ordinance’'s] definition of ‘accessory
uses.”

D. ThePlanning Board’s Recongdered Decision

[T9] On remand, the Planning Board concluded that the rock crushe was
not an accessory ux unde the Land Use Ordinance. As a result, Lan€s
permission to opaate the rock crusher was revoked. Lane appealed this decision

to the Board of Appeals, which affirmed the Planning Board’s decision.



[110] Lane agan soughtreview by the Supeior Court, arguing tha the
Planning Board and Board of Appeals erred in finding that the rock crusher did not
qgudify as an accessory use. LAW, on the other hand, argued tha changes to the
project since the Planning Board had congdered it—such as the denial of the plants
and the rock crusher—necessitated new findings as to the proposl’s present
compliance with the Land Use Ordinance. Accordingly, LAW filed a motion that
soughtto have the case remanded for additiond fact-finding. The Supeior Court
uphdd the Planning Board’s findings and denied LAW’s motion. These appedls

followed.

1. DISCUSSION

A. Standad of Review

[T11] BecausetheBoad of Appedls andthe Supeaior Court both acted in an
appdlate capecity, we review directly the Planning Board's decisionsfor an abuse
of discretion, error of law, or findingsnot suppoted by subgantial evidence in the
record. Fitanidesv. City of Sa®, 2004 ME 32, § 23,843 A.2d 8, 15. The paty
seeking to overturn any of the Board’s decisions bears the burden of persuasion.

Zegd v. Bd. of Soc Worker Licensure, 2004ME 31,914,843A.2d 18, 22.



B. ThePlanning Boad’sInitial Approval of the Rock Crusher

[T12] Laneseeks reingatement of the Planning Board’ s approvd of the rock
crusher as pat of a permissible conditional use unde the Land Use Ordinance.
The Planning Board granted its approvd after it determined that a rock crusher
goses “handin hand” with, andis therefore part of, quarying.

[113] Whether a proposd use falls within the terms of a zoning ordinance is
aquestion of law tha we review denovo. See Peregrine Developeas, LLC v. Town
of Orong 2004 ME 95, 19, 854 A.2d 216, 219; see also Wells v. Portland Yacht
Club, 2001ME 20,98, 771A.2d 371,374, Hopkinsonv. Town of China, 615A.2d
1166,1168 (Me. 1992). Neverthdess, “in certain factud situaions, even though
the terms of the zoning ordinance are . . . defined by the Court as a matter of law,
whether or not the proposed structure or use meets the definition in the application
thereof may be a matter of fact for initial Board determinaion.” Goldmanv. Town
of Lowell, 592 A.2d 165, 168 (Me. 1991) (quaation marks omitted). Where, as
here, the determination of whether a particular activity—rock crushing—is part of
amore comprehensve uss—quarying—is greatly informed by the relevant factud
determinaion made by the Planning Board, we will review theboad’s decision for
clear error. See Boivin v. Town of Sarford, 588 A.2d 1197, 1200 (Me. 1991)
(“[T]he application of [the definition of ‘accessory use’] to a paticular situaion

presents questions of fact for determination by a boad of appeds.”); Town of
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Shapeigh v. Shkles, 427 A.2d 460,465 (Me. 1981)(stating that the application of
“accessory us” to a situaion “may often present and depend upon questions of
fact . . . even thoughthe meaning of terms or expressionsin zoning ordinancesis a
guestion of condruction and oneof law”). Therefore, LAW, the paty that sought
to oveturn the Planning Boad’s finding tha a rock crusher goes hand in hand
with a quarry, bears the burden of showing the Board's initial determination was
not suppoted by subgantial evidence in the record.

[114] LAW does not contend tha the Planning Board erred in its initial
determinaion tha arock crusher isintegral to the mineral extraction use. Indeed,
LAW readily admits that this determination is suppoted by competent evidence.
Indead, LAW argues tha the Planning Board lacked authority to issue a permit for
arock crusher integral to the process of quarrying. According to LAW, an activity
tha is prohibited if standing alonedoes not become authorized merely because it is
integral to a separate, authorzed activity.

[115] We disagree. The Land Use Ordinance makes no distinction between
an integral use and the primary use of which it is a pat. Subgantial evidence in
the record suppats the Planning Board's finding tha the crushing and extraction
of rock are not distinct processes, but rather that rock crushingis an integral part of
the process of minga extraction. The Board weighed, accepted, and rejected a

vast amount of evidence over a sixteen-month period. Although it reviewed
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evidence tha may have equdly warranted the contrary conduson, the Board acted
within its discretion in reaching its condusgon.

[116] Because the Planning Board determined tha unde the Town’s Land
Use Ordinance crushing is an integral aspect of mineral extraction, rather than an
accessory use, and tha minera extraction is conditiondly permissible, the
Planning Board possessed the authority to issue a permit for therock crusher.

C. TheHot Mix and Conaete Batch Plants

[117] Lane asserts tha the Planning Board erred in conduding tha a
bituminous hot mix plant and a conaete batch plant do not qudify as permissible
accessory uses to a permissible conditiond use.?

[118] According to Lane, shortly before the Planning Board voted to reject
the plants as nonaccessory uses, the motion before the Boad was amendd to
reject the plants because they were “manufacturingin naure.” Lane contendstha,
as a result, the Planning Boad abused its discretion because the Land Use
Ordinance does not define “manufacturing use” and the plants therefore could not
possibly be an explicitly permitted activity. Lane further contends that this vote

failed to decidewhether the plants qudified as accessory uses.

? Asaninitial mater, the Superior Court erredin treaing the Plaming Boards derial of these permits
as unpresrved After the Plaming Board voted to deny the hot mix plant and concrek batch plarnt
permits, Lane withdrew this portion of its application at the encouragemert of the Plaming Board so that
the Plaming Board could rule separakly on the remaining pemit applicaton. Lare ageedto this
procedural move because the Plaming Board erronecusly believed that it could only approve or deny an
amlicatoninitsertirety. We, therefore, reachthe melits of Lane’s claim.
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[119] The Town disagrees with Lane that the Planning Board officially
voted to find tha the plants were “manufacturing in nature,”* arguing instead that
the Planning Board used this descriptive term merely to explain why the plants did
not qudify as accessory uses.

[120] We need not decide whether the Planning Board amended the motion
before it because doing so would not change the result of this case. Unde either
andysis, the Planning Board permissibly rejected Lan€s application for the
accessory permits.

[121] The Town’'s Land Use Ordinance defines “accessory uses’ as those
uses “clearly inddental and subodinae to a principd building or use allowed in
thedistrict in which itislocated . . ..” In Town of Shapéigh, we set forth factors
tha may berelevant for determining whether a use is accessory within the terms of
a zoning ordinance.®> 427 A.2d at 465. We also noted tha the application of the
“accessory use” concaept to a paticular situaion may present and depend upaon
guestions of fact. 1d. Therefore, if the Planning Board’s vote is interpreted as

rejecting Lan€'s application on the grounds tha the plants do not qudify as

> Thes factors include, but are not limited to, “the size of the land areainvolved, the nature of the
primary use, the use made of the adacernt lots by neighbors, the ecanomic structure of the areaand
whether similar usesor structuresexist in the neighborhood on anaccesory bads.” Town of Shapleigh v.
Shikles 427 A.2d 460, 465 (Me. 1981).
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accessory uses, Lane bears the burden of showing that this determination was not
supported by subgantial evidence in therecord.

[122] Because there exists compeent evidence in the record to suppot the
Panning Board's condugon, we condude tha Lane fails to meet this burden.
First, the nature of thedistrict itself supports the Planning Board’s conduson. The
Land Use Ordinance, noting the importance of “the preservation of underseloped
land,” states that the purmpose of the Farm and Forest District is “to maintain the
fields and forestlands' and to protect areas of the town “not suitable for intensve
development.” Second, evidence was presented showing tha the plants would
result in a noticeable increase in traffic to the site.  Third, and mos importantly,
during the Planning Board’'s ddiberations opponeats of Lan€ s application argued
tha the plants would be the primary use in al but name. If, notwithsanding thar
physcal footprint, the plants would in fact amountto the primary use of the site,
the Planning Board permissibly determined that Lane impropealy sought approval
of an othewise impermissible use merely by artfully structuring its application.
An application for a pulp and paper mill in a conervation district does not become
permissible merely because the applicant describes the mill as an accessory use to
the primary activity of growing trees. The same logic applies to bituminoushot

mix and conaete bach plants proposd in conjundion with aquary.
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[123] Interpreting the Planning Board’s vote as a vote tha the plants
amounied to a manufacturing use does not change the outcome of this issue
Although“manufacturing” is not defined in the Land Use Ordinance, it does define
“light indugrial uses’ as those activities involving the processing of finished
produds from previoudy prepared materials. The definition of “light indudrial
uses’ specifically excludes “the processing of raw materials.” Because the
processing of raw materialsis nota*“light” indugrial use, it mus either bea “non-
light’” indugrial use or not an indudrial use at all. The Land Use Ordinance in
effect at thetime of Lan€ s application, though, did not define indudrial uses apart
from“lightindugrial uses.” Neverthdess, because the processing of raw materials
amount to more of an indugrial use than those activities listed as light indugrial
uses, any district not suitable for development reaching the level of intensty of
lightindudrial uses mug also not be suitable for the more intensve processing of
raw materials.®

[124] Unde the ordinance, a “light indudrial use” is not permitted in the
Farm and Forest District. Lane argues tha such uses should nonghdess be

permitted if they are accessory uses to another permitted use. As previoudy noted,

® The Town's amerded Land Use Ordinance supports this conclusion. The Land Use Ordinarce, as
amered, defines“INDUSTRIAL USES” as “activity involving the extracton of or bringing in of raw
materials or of components, marufacturing, packagng, assemidy, or distribution of finished products,
including the procesing of raw materials; mining and mineral extracion; and junk and salvagng
operaions.” (Emphadsadded)
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to permit an otherwise prohibited indudrial use merely because an applicant claims
the use is pendant to a pemissible condtiond use would circumvent the
ordinance's objective “to maintain the fields and forestlands’ in this district. “We
condrue an ordinance in accordance with its objectives.” Brackett v. Town of
Rangdey, 2003ME 109, 1 16,831A.2d422,427. Lightindugrial uses, and thos
uses tha entail more intense development and tha are not explicitly allowed,
cannot be accessory uses to a peamissible conditiond use in the Farm and Forest
District. Therefore, even if the Planning Board rejected the plants on the ground
tha the plants amounied to a “manufacturing” use, the Planning Board propealy
rejected Lane€ s application for the accessory permits.

D. ThePlanning Board’s Imposgtion of Fees

[125] Lane also argues tha the Planning Board impropealy imposed over
$200000n Lane in uncheduled fees. The Town argues tha the Planning Board
could impose such fees to cove the Town’'s estimated cods assodated with the
conditiond use permit even though it did not publish a set fee schedule
beforehand.

[126] Unde the plain languaye of the Town’s Land Use Ordinance, a fee
based on “estimated administrative, enforcement, conailting, and legd cods’ is
authonzed “according to a fee schedule established by the Planning Boad.” The

ordinance provides tha the fee mug accompany the application for a condiiond
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use permit. The ordinance does not expressly empower the Planning Board to levy
additiond fees—even those based on actud cods incurred by the Planning
Board—after a party has submitted its conditiond use application.

[127] At thetime of Lan€ s application, the Planning Board had not adopted
a schedule of fees with which to estimate the cogs tha would be incurred by the
Town in conjundion with an application. The Planning Board only required Lane
to pay a $50 permit fee at the time of application. Because the Planning Board
lacks authority unde the ordinance to impose fees after the fact, on an ad hoc
basis, we vacate the Planning Boad’'s decision to impos® fees beyond the
established $50 permit fee.
E. LAW’sDueProcessClaims

[128] In its cross-appeal, LAW contends that the Planning Board violated
LAW’s due process rights through biased and arbitrary actions In respong, the
Town contends tha the hearing resulted in a full and fair oppotunity for the
opponats of Lan€'s application to be heard on the issues and tha any perceived
bias was hamless and did not affect the Planning Board's decision. We condude
tha LAW failed to prove tha the Planning Board violated its dueprocess rights.

[129] A paty beore an administrative boad is entitled to a fair and
unbiased hearing unde the Due Process Clauses of the United States and Maine

Conditutions Gorhamv. Town of CapeElizabeh, 625A.2d 898,902 (Me. 1993)
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Where the Supeior Court does nottake additiond evidence, but makes its decision
entirely on the administrative record, we directly examine the record developead
before the Boad in the same manneg the Supeior Court did for abuse of
discretion, error of law, or findings unauppotted by subgantial evidence in the
record. Driscoll v. Gheewalla, 441 A.2d 1023,1026 (Me. 1982. Maine Rule of
Civil Procedure 80B(d) alows a party to file amotion for trial of thefactsin order
to pemit the introdudion of evidence of bias tha does not appear in the
administrative record. Baker’s Table, Inc. v. City of Portland, 2000ME 7, 19, 743
A.2d 237,24041. Because LAW did notfile a motion for a trial of the facts, our
review is limited to therecord. M.R. Civ. P. 80B(f).

1. LAW’s Claim of Bias Againg the Planning Board’s Chairman

[130] LAW asserts tha the charman of the Planning Boad was
predisposed to approving Lan€'s application prior to hearing evidence in the case.
LAW cites a nurrber of factors suppoting its contention.” Althoughit is clear tha
the charman pesondly suppated Lan€'s application, the evidence provided by

LAW falls short of proving tha his conduct at the meetingswas biased or that he

" The= facors include: (1) prior to hearings on Lane’s applicaion, the chairmanwrote a letter to the
local newspaper on an unrelated matter expressing disdain for the land use ethic of pegple “from away’;
(2) immedately following the conclusion of the Plaming Boards first public hearing, the chairman
allecedy statedto a former chairmanthat the Lare project would be good for the landowner who signed
the leag with Lare and that he should have what he signed on for with Lare; (3) atown resdert reported
hearing the chairman at a local store talking about the project and apparertly trying to engage othersin
conversation about it; and (4) after the Plaming Board approved Lane’s pemit, the chairmanstatedin an
interview with the local newspaper that he believed LAW wasinterfering with the proces by challenging
various Plaming Board decisions and that the Town neededthe developmert.
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paticipated in them from a standpont of predispostion. The extendve Planning
Boad transcripts show that the charman refereed an exhaudive, highly
contentious Planning Board process tha extended over a period of sixteen months
Althoughhe often had difficulty keeping control over a very outspoken group of
town residents oppo®d to the project, he neverthdess moved the process forward
while following the presentations, questioning witnesses, and fairly discussing the
evidence. See 5 M.R.S. § 90623)(C) (2007) (stating tha presiding officers have
the authority to “[r]egulate the course of the hearing”); Gorham 625 A.2d at 902-
03. On thisrecord, his actionscanna be said to be theresult of bias. Cf. Liteky v.
United States, 510 U.S. 540, 55556 (1994) (recognizing tha “expressions of
impatience, dissatisfaction, annoyaice, and even anga” by a judge do not
conditute bias or prgjudice). Findly, while the charman’s statements to the local
newspagper after the Planning Board had approved Lan€ s permit may have been of
sufficient magnitude to warrant his recusal from future ddiberations they did not
demondrate sufficient bias to taint the prior proceedings

2. LAW’s Contention tha the Planning Board Acted in an Arbitrary and
CapriciousManne

[131] LAW contends tha the Planning Boad acted arbitrarily and
capricioudy in acting on outside information and advice throughaiut the hearing

process, in reopening the hearing process to accept new evidence from Lane, and
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in allowing Lane to subgantially amend its application after the close of the
hearing process.

[1832] This Court will vacate “an agency’s actionif it results in procedural
unfairness.” Hopknsv. Dep’'t of Human Se'vs., 2002ME 129,112,802 A.2d 999,
1002 (quotation marks omitted). An agency’s action can be “arbitrary and
capricious if it was not the produd of the requisite processes.” Id. (quottion
marks omitted).

[133] LAW first claims tha the charman relied erroneoudy on advice
from the Maine Municipa Assodation (MMA) and that this reliance amounted to
an evauaion of Lan€s application based on information outside the
administrative record. The record, though, indicates only tha the charman
permissibly relied on the MMA for advice or guidance on procedural matters
related to the duties and powers of the Planning Board. See Smth v. Town of
Pittston, 200BME 46, 1 3, 820 A.2d 1200, 1202 (planning boad relied on advice
from the MMA regading the legd requirements for septage spreading
applicationy; see also 5 M.R.S. § 90552)(B) (2007 (creating an exception to the
ban on ex parte communicationsfor agency assistance). Althougha better course
of action may have been for the Planning Board, as a body, to seek the assistance
of theMMA ontherecord, thefact tha the charman indgpendently conaulted with

the MMA on nonsubgantive issues does not amountto a violation of due process
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or an arbitrary and capricious decision. See S. Me. Props Co. v. John®n, 1999
ME 37, 1 9, 724 A.2d 1255, 1257 (stating tha procedural errors are harmless
unless they are incongstent with subgantial justice and result in prejudice).

[134] LAW aso contendsthat the Planning Board impermissibly reopened
the hearing process to accept new evidence from Lane The Boad allowed Lane
an oppotunity to submt new information because the Boad had previoudy
miscondrued Lan€ s proposed average extraction amountas a proposed maximum
yearly tonnagge When the Board realized its mistake, it requested information as to
wha the maximum tonnage would be, and it allowed Lan€ s plan to be modified to
indudethis clarification without a correspondng oppotunity for public comment.
We cannotsay tha permitting Laneto clarify a discrete technical issue, when Lane
had previoudy made clear during public hearings tha the amount was only an
average, was arbitrary or capricious An administrative boad needsto strike afair
and reasonable badance between its interest in efficiency and the public’s right to
speak, and in view of the extendgve hearings and ddiberations conduded in this
case, tha bdance was propely struck in this ingance. See Crispin v. Town of
Sarborough 1999ME 112,9119-22,736A.2d 241,247-48.

[135] Furthermore, contrary to LAW'’s contention, our prior precedent does
not require a planning boad to deny an entire application merely because it

initially proposed, in pat, a prohibited use. In Beckley v. Town of Windham we
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remanded with indructions to vacate a planning boad’s permit for a prohibited
structure because the permit induded authorization to condruct a prohibited
commercial structure. 683 A.2d 774, 776 (Me. 1996) We never addressed
whether the planning board was required to dismiss the entire application or what
the planning boad should do if the applicant then decided to go forward with the
project without the commercial building. Therefore, Beckley does not govern this
case.

[136] Findly, our decision uphdding the Planning Board's initial approvd
of the rock crushe and denial of the plants rendes moot LAW’s claim tha the
Supeior Court abused its discretion in denying LAW’ s motion to remand.

I11. CONCLUSION

[137] In summary, although reasonable people may disagree with the
Planning Boad’s decision in this case, it pamissibly determined tha rock
crushing is an integral aspect of quarying. The Supeaior Court therefore erred in
affirming the Appedals Board' s vacation of the Planning Board's initial approva of
the rock crushe. The Planning Board did not err in denying Lan€'s request for
permits for a hot mix plant and a conaete bach plant in a district tha prohibits
indugrial uses. The Supeior Court aso erred in affirming the Planning Board’s
impostion of unscheduled fees of over $20000. Findly, the Planning Board did

notviolate LAW'’ s dueprocess rights, nordid it act arbitrarily and capricioudy.



20

Theentry is:

Judgnment vacated. Remanded to the Supeior
Court for the entry of a judgment: (1) vacating the
judgnent of the Board of Appeals and affirming
the Planning Board's initial approva of the rock
crushe as pat of the condtiond use permit; (2)
vacating tha portion of the Planning Boad’s
award of fees beyondtheinitial $50filing fee; and
(3) affirming the denial of LAW'’s cross-appedl.
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